Employer’s Liability for Employee’s Intentional Torts: Scope of Employment
Cockrell v. Pearl River Valley Water Supply Dist.
865 So0.2d 357 (Miss. 2004)

The Pearl River Valley Water Supply District (“District”) was granted summary judgment pursuant to
the Mississippi Tort Claims Act (MTCA) dismissing with prejudice all claims asserted against it by
Sandra Cockrell. Cockrell appeals the ruling of the circuit court citing numerous errors. Finding the
motion for summary judgment was properly granted in favor of the District, this Court affirms the
final judgment entered by the Circuit Court of Rankin County.

Facts and Proceedings in the Trial Court

On June 28, 1998, Sandra Cockrell was arrested for suspicion of driving under the influence of alcohol
by Officer Joey James who was employed as a security patrol officer with the Reservoir Patrol of the
Pearl River Valley Water Supply District. Officer James then transported Cockrell to the Reservoir
Patrol office and administered an intoxilyzer test. The results of the test are not before us; however,
we do know that after the test was administered, Officer James apologized to Cockrell for arresting
her, and he assured her that he would prepare her paperwork so that she would not have to spend
much time in jail. As they were leaving the Reservoir Patrol office, Officer James began asking
Cockrell personal questions such as where she lived, whether she was dating anyone and if she had a
boyfriend. Officer James then asked Cockrell for her cell phone number so that he could call and
check on her. As they were approaching his patrol car for the trip to the Rankin County jail, Officer
James informed Cockrell that she should be wearing handcuffs; however, he did not handcuff
Cockrell, and he allowed her to ride in the front seat of the patrol car with him. In route to the jail,
Cockrell became emotional and started crying. As she was fixing her makeup using the mirror on the
sun visor, Officer James pulled his patrol car into a church parking lot and parked the car. He then
pulled Cockrell towards him in an embrace and began stroking her back and hair telling her that
things would be fine. Cockrell told Officer James to release her, but he continued to embrace her for
approximately five minutes before continuing on to the jail.

On June 30, 1998, Cockrell returned to the Reservoir Patrol office to retrieve her driver’s license.
Officer James called Cockrell into his office and discussed her DUI charge with her. As she was
leaving, Officer James grabbed her from behind, turned her around, pinned both of her arms behind
her and pulled her to his chest. When Officer James bent down to kiss her, she ducked her head, thus
causing Officer James to instead kiss her forehead. When Officer James finally released Cockrell, she
ran out of the door and drove away. [Subsequently, Cockrell’s attorney threatened civil suit against
Patrol; James was fired in October 1998.]

On September 22, 1999, Cockrell filed a complaint for damages against the District alleging that on
the nights of June 28 and June 30, 1998, Officer James was acting within the course and scope of his
employment with the District and that he acted with reckless disregard for her emotional well-being
and safety....On April 2, 2002, the District filed its motion for summary judgment alleging that there
was no genuine issue of material fact regarding Cockrell’s claim of liability. The motion alleged that
the conduct described by Cockrell was outside the course and scope of Officer James’s public
employment as he was intending to satisfy his lustful urges. Cockrell responded to the motion
arguing that the misconduct did occur in the course and scope of Officer James’s employment with
the District and also that the misconduct did not reach the level of a criminal offense such that the
District could be found not liable under the MTCA.

The trial court entered a final judgment granting the District’s motion for summary judgment and
dismissing the complaint with prejudice. The trial court found that the District could not be held
liable under the MTCA for the conduct of Officer James which was both criminal and outside the
course and scope of his employment. Cockrell...appeal[ed].



Discussion

Summary judgment is granted in cases where there is “no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law.”...

Cockrell contends there is a genuine issue of material of fact regarding whether Officer James was
acting in the course and scope of his employment with the District during the incidents which
occurred on the nights of June 28 and June 30, 1998. Cockrell argues Officer James’s conduct,
although inappropriate, did not rise to the level of criminal conduct. Cockrell contends Officer
James’s action of hugging Cockrell was similar to an officer consoling a victim of a crime. Cockrell
does admit that Officer James'’s action of kissing her is more difficult to view as within the course and
scope of his employment...

The District argues that although Officer James acted within the course and scope of his duties when
he arrested Cockrell, his later conduct, which was intended to satisfy his lustful desires, was outside
the scope of his employment with it....

“Mississippi law provides that an activity must be in furtherance of the employer’s business to be
within the scope and course of employment.” [Citation] To be within the course and scope of
employment, an activity must carry out the employer’s purpose of the employment or be in
furtherance of the employer’s business. [Citations] Therefore, if an employee steps outside his
employer’s business for some reason which is not related to his employment, the relationship
between the employee and the employer “is temporarily suspended and this is so ‘no matter how
short the time and the [employer] is not liable for [the employee’s] acts during such time.”” “An
employee’s personal unsanctioned recreational endeavors are beyond the course and scope of his
employment.” [Citation]

[In one case cited,] Officer Kerry Collins, a Jackson Police officer, was on duty when he came upon
the parked car of L.T., a minor, and her boyfriend, who were about to engage in sexual activity.
[Citation] Officer Collins instructed L.T. to take her boyfriend home, and he would follow her to make
sure she followed his orders. After L.T. dropped off her boyfriend, Officer Collins continued to follow
her until he pulled L.T. over. Officer Collins then instructed L.T. to follow him to his apartment or else
he would inform L.T.”s parents of her activities. L.T. followed Officer Collins to his apartment where
they engaged in sexual activity. Upon returning home, L.T. told her parents everything that had
happened. L.T. and her parents filed suit against Officer Collins, the City of Jackson and the
Westwood Apartments, where Officer Collins lived rent free in return for his services as a security
guard....The district court granted summary judgment in favor of the City finding that Officer Collins
acted outside the course and scope of his employment with the Jackson Police Department.
[Citation]

In [Citation] the plaintiff sued the Archdiocese of New Orleans for damages that allegedly resulted
from his sexual molestation by a Catholic priest. The Fifth Circuit found that the priest was not acting
within the course and scope of his employment. The Fifth Circuit held that “smoking marijuana and
engaging in sexual acts with minor boys” in no way furthered the interests of his employer.

The Southern District of Mississippi and the Fifth Circuit, applying Mississippi law, have held that
sexual misconduct falls outside the course and scope of employment. There is no question that
Officer James was within the course and scope of his employment when he first stopped Cockrell for
suspicion of driving under the influence of alcohol. However, when Officer James diverted from his
employment for personal reasons, he was no longer acting in the furtherance of his employer’s
interests...Therefore, the District cannot be held liable...for the misconduct of Officer James which
occurred outside the course and scope of his employment.

Affirmed.

CASE QUESTIONS

1. How can this case and Lyon v. Carey (Section 39.4.2 "Employer’s Liability for Employee’s
Intentional Torts: Scope of Employment") be reconciled? Both involve an agent’s
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unacceptable behavior—assault—but in Lyon the agent’s actions were imputed to the
principal, and in Cockrell the agent’s actions were not imputed to the principal.

What is the controlling rule of law governing the principal’s liability for the agent’s actions?
The law governing the liability of principals for acts of their agents is well settled. Thus the
cases turn on the facts. Who decides what the facts are in a lawsuit?



